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where such concerns were formerly af-
filiated, and through these sharing ar-
rangements one concern has control, or
potential control, of the other concern.

(9) Affiliation through contractual rela-
tionships. Affiliation generally arises
where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control, of the
other concern.

(10) Affiliation under joint venture ar-
rangements. (i) A joint venture for size
determination purposes is an associa-
tion of concerns and/or individuals,
with interests in any degree or propor-
tion, formed by contract, express or
implied, to engage in and carry out a
single, specific business venture for
joint profit for which purpose they
combine their efforts, property, money,
skill and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
to the business operation is a signifi-
cant factor in determining whether the
business operation is a joint venture.

(ii) The parties to a joint venture are
considered to be affiliated with each
other.

[62 FR 9658, Mar. 3, 1997, as amended at 65 FR
57268, Sept. 21, 2000]

Subpart E—Application, Licensing,
and Processing Rules for WCS

§ 27.301 [Reserved]

§ 27.302 Eligibility.
(a) General. Authorizations will be

granted upon proper application if:
(1) The applicant is qualified under

the applicable laws and the regula-
tions, policies and decisions issued
under those laws, including § 27.12;

(2) There are frequencies available to
provide satisfactory service; and

(3) The public interest, convenience
or necessity would be served by a
grant.

(b) Alien Ownership. A WCS author-
ization may not be granted to or held

by an entity not meeting the require-
ments of section 310 of the Communica-
tions Act of 1934, as amended, 47 U.S.C.
section 310 insofar as applicable to the
particular service in question.

§§ 27.303–27.307 [Reserved]

§ 27.308 Technical content of applica-
tions.

All applications required by this part
shall contain all technical information
required by the application forms or
associated public notice(s). Applica-
tions other than initial applications for
a WCS license must also comply with
all technical requirements of the rules
governing the applicable frequency
band (see subparts C, D, F, and G of
this part, as appropriate).

[65 FR 57268, Sept. 21, 2000]

§§ 27.310–27.320 [Reserved]

§ 27.321 Mutually exclusive applica-
tions.

(a) Two or more pending applications
are mutually exclusive if the grant of
one application would effectively pre-
clude the grant of one or more of the
others under the Commission’s rules
governing the Wireless Communica-
tions Services involved. The Commis-
sion uses the general procedures in this
section for processing mutually exclu-
sive applications in the Wireless Com-
munications Services.

(b) An application will be entitled to
comparative consideration with one or
more conflicting applications only if
the Commission determines that such
comparative consideration will serve
the public interest.

§§ 27.322–27.325 [Reserved]

Subpart F—Competitive Bidding
Procedures for the 746–764
MHz and 776–794 MHz Bands

SOURCE: 65 FR 3149, Jan. 20, 2000, unless
otherwise noted.

§ 27.501 746–764 MHz and 776–794 MHz
bands subject to competitive bid-
ding.

Mutually exclusive initial applica-
tions for licenses in the 746–764 MHz
and 776–794 MHz bands are subject to
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competitive bidding procedures. The
procedures set forth in part 1, subpart
Q, of this chapter will apply unless oth-
erwise provided in this part.

[65 FR 17065, Apr. 4, 2000]

§ 27.502 Designated entities.
(a) Eligibility for small business pro-

visions. (1) A small business is an enti-
ty that, together with its controlling
interests and affiliates, has average
gross revenues not exceeding $40 mil-
lion for the preceding three years.

(2) A very small business is an entity
that, together with its controlling in-
terests and affiliates, has average gross
revenues not exceeding $15 million for
the preceding three years.

(3) For purposes of determining
whether an entity meets either of the
definitions set forth in paragraphs
(a)(1) and (a)(2) of this section, the
gross revenues of the entity, its con-
trolling interests and affiliates shall be
considered on a cumulative basis and
aggregated. An applicant seeking sta-
tus as a small business or very small
business under this section must dis-
close on its short-and long-form appli-
cations, separately and in the aggre-
gate, the gross revenues of the appli-
cant (or licensee), its controlling inter-
ests and affiliates for each of the pre-
vious three years.

(4) Persons or entities that hold in-
terests in an applicant (or licensee)
that are affiliates of each other or have
an identity of interests identified in
§ 1.2110(b)(4)(iii) of this chapter will be
treated as though they were one person
or entity and their ownership interests
aggregated for purposes of determining
an applicant’s (or licensee’s) compli-
ance with the requirements of this sec-
tion.

(5) Where an applicant (or licensee)
cannot identify controlling interests
under the standards set forth in this
section, the gross revenues of all inter-
est holders in the applicant, and their
affiliates, will be attributable.

(6) A consortium of small businesses
(or a consortium of very small busi-
nesses) is a conglomerate organization
formed as a joint venture between or
among mutually independent business
firms, each of which individually satis-
fies the definition in paragraph (a)(1) of
this section (or each of which individ-

ually satisfies the definition in para-
graph (a)(2) of this section). Where an
applicant or licensee is a consortium of
small businesses (or very small busi-
nesses), the gross revenues of each
small business (or very small business)
shall not be aggregated.

(7) Designated entities must describe
on their long-form applications how
they satisfy the requirements for eligi-
bility for designated entity status, and
must list and summarize on their long-
form applications all agreements that
affect designated entity status such as
partnership agreements, shareholder
agreements, management agreements
and other agreements, including oral
agreements, establishing, as applica-
ble, de facto or de jure control of the
entity. Such information must be
maintained at the licensee’s facilities
or by its designated agent for the term
of the license in order to enable the
Commission to audit designated entity
eligibility on an ongoing basis.

(b) Controlling interest. (1) For pur-
poses of this section, a controlling in-
terest includes individuals or entities
with either de jure or de facto control of
the applicant. De jure control is evi-
denced by holdings of greater than 50
percent of the voting stock of a cor-
poration, or in the case of a partner-
ship, general partnership interests. De
facto control is determined on a case-
by-case basis. An entity must disclose
its equity interest and demonstrate at
least the following indicia of control to
establish that it retains de facto con-
trol of the applicant:

(i) The entity constitutes or appoints
more than 50 percent of the board of di-
rectors or management committee;

(ii) The entity has authority to ap-
point, promote, demote, and fire senior
executives that control the day-to-day
activities of the licensee; and

(iii) The entity plays an integral role
in management decisions.

(2) The following rules apply for the
calculation of certain interests. (i)
Ownership interests shall be calculated
on a fully diluted basis; all agreements
such as warrants, stock options, and
convertible debentures will generally
be treated as if the rights thereunder
already have been fully exercised.
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